IN THE UNITED STATES DISTRICT COURT
- FOR THE SOUTHERN DISTRICT OF OHIO

_ | WESTERN DIVISION AT DAYTON
MlCHAEL A. GALLUZZO |, o Case No. C-3-01 -174
g - ‘ - District Judge Thomas M. Rose
Plaintiff : Magistrate Judge Michael R. Merz -
' CHAMPAIGN COUNTY COURTOF  :- MOTION FOR ADMISSION PRO
COMMON PLEAS, ETAL. - HAC VICE/MOTION FOR LEAVE
: o TO FILE AMICUS BRIEF ON OR
Defendants i BEFORE JANUARY 27, 2003

Now comes Mark A. Tuss, a permanent member of the bar of this Court in good
standing 'and a member in good standing of the bar qf the Supreme Court of dhio who
h'asjan ‘ofﬁce in Dayton, Ohio, appearing as trial attorney for Children’s Rights Council
and, pursuant to S.D. Ohio Civil Rule 83.5(d), hereby moves this Court to grant
permission for David {evy to appear ;iro hac vice on behalf of Children’s Rights Couhcil.
David Levy is an attorney who is a member in good standing of the bar of the District of

~ Columbia ahd who is not otherwise eligible to become a member of the bar of this
Court. An Affidavit of David Levy is attached and incorporated herein.
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FILED
JAN 2 7 2003

KENNLTH J. MURPHY, Clerk
DAYTON, OHIO
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

MICHAEL A. GALLUZZO : Case No. C-3-01-174
DistrictiJudge Thomas M. Rose

Plaintiff : Magistrate Judge Michael R. Merz

VS.

CHAMPAIGN COUNTY COURT OF : MOTION FOR ADMISSION PRO

COMMON PLEAS, ET AL. HAC VICE/MOTION FOR LEAVE

.TO FILE AMICUS BRIEF ON OR

Defendants : BEFORE JANUARY 27, 2003

Now comes Mark A. Tuss, a permanent member of the bar of this Court in good
standing and a member in good standing of the bar of the Supreme Court of Ohio who
has an office in Dayton, Ohio, appearing as trial attorney for Children’s Rights Council
and, pursuant to S.D. Ohio Civil Rule 83.5(d), hereby moves this Court to grant
permission for David Levy to appear pro hac vice on behalf of Children’s Rights Council.
David Levy is an attorney who is a member in good standing of the bar of the District of
Columbia and who is not otherwise eligible to become a member of the bar of this
Court. An Affidavit of David Levy is attached and incorporated herein.

Now comes Mark A. Tuss, a permanent member of the bar of this Court in good

standing and moves this Court for leave to file an amicus brief for Children’s Right



Council in the above case in support of Plaintiff and to file the amicus brief on or before

Monday, January 27, 2003.

Respectfully submitted,

L[ e

Y
Maftk A. bTuss (Ohio #0006209)
Trial Attorney for Children’s Rights Council
137 North Main Street, Suite 712
Dayton, Ohio 45402
(937) 222-8500

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing motion has been
served upon Jim Petro, Ohio Attorney General, c/o Elise W. Porter, 30 East Broad
Street, 17" Floor, Columbus, Ohio 43215, Sanford Flack, Attorney for Teresa A. Cook,
101 North Fountain Avenue, Springfield, OV’ 45502 and Michael A. Galluzzo, Plaintiff,
P.0. Box 710, 307 East Main Street, St. Pa% hio 43072 on the date same was filed

by ordinary U.S. mail, postage prepaid. / //)
[V M”/ //%

Markf. Tuss, (Ohio #0006209)




IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

MICHAEL A. GALLUZZO, Case No. C 3-01-174

Plaintiff, JUDGE THOMAS M. ROSE

-Vs- MAG./JUDGE MICHAEL R. MERZ
CHAMPAIGN COUNTY COURT OF

COMMON PLEAS, et al., - AFFIDAVIT OF COUNSEL

)
)
)
)
)
)
)
)
)
Defendants. )

DISTRICT OF COLUMBIA SS: AFFIDAVIT
’ OF DAVID L. LEVY

David L. Levy being first duly sworn, deposes and says that:

1. He is a member in good standing of the bar of the District of Columbia, Registration
number 169235, and engaged in the private practice of law at 4212 Jefferson St.,
Hyattsville, MD 20781.

2. He is admitted to practice in all courts in the District of Columbia and the U.S. Supreme
Court bar.

3. He acknowledges that Mark A. Tuss, Esq., 137 North Main Street, Suite 712, Dayton,
Ohio 45402, (937) 222-8500 shall appear as Trial Attorney for and on behalf of the
Children’s Rights Council.

4. He hereby respectfully requests admission pro hac vice to the U.S. District Court for the
Southern District Court of Ohio.



Affiant further sayeth naught.

DAVID L. LEVY

SWORN TO AND SUBSCRIBED, before me, a Notary Public, thlsﬂfsf day of

. MJW

Y PUBLIC
My Commiesin Explres April 30, 2004
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IN THE UNITED STATES DISTRICT COURT DAYTON, OF0
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

MICHAEL A. GALLUZZO

PLAINTIFF,
CASE NO. C-3-01-174
-VS- DISTRICT JUDGE THOMAS M. ROSE
MAGISTRATE JUDGE MICHAEL R. MERZ

CHAMPAIGN COUNTY COURT OF
COMMON PLEAS , ET AL.

DEFENDANTS

AMICUS CURIAE BRIEF OF THE CHILDREN’S RIGHTS COUNCIL
IN SUPPORT OF PLAINTIFF

MARK A. TUSS

Trial Attorney for Children’s Rights Council
Ohio Bar #0006209

137 North Main Street

Suite 712

Dayton, OH 45402

(937) 222-8500

DAVID LEVY

Co-Counsel for Children’s Rights Council
District of Columbia Bar #169235

4212 Jefferson Street

Hyattsville, MD 20781

(301) 559-3120
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The Children's Rights Council (CRC) is a non-profit organization based in Washington,
D.C. CRC advocates for children to have meaningful and continuing contact with both parehts, if
the parents are separated, divorced, or never-married. We do this by gathering rescarch on
children’s needs, testifying before Congress, holding conferences where pationalty known child
experts are available, and providing centers for children to smoothly transition between parents
who are in conflict.

Parent v. parent custody statutes provide almost no guideposts for trial judges, and this
allows for factors other than the best interest of chikiren to detexmine the outcome. These factors
include financial incentives for‘legal practitioners to maximize litigation, and injection of personal
bias. |

Citizen organizations have not been able to remedy these entrenched problems by
amending statutory law, as legal practitioners already exceed the minimal present statutory
limitations on them. Application of constitutional Jaw as it pertains to parents is a solution.
Numerous rulings from the United States Supreme Court and other federal courts, and state
courts, identify parental rights as fundamental, and then describe the steps required to infringe
upon these rights, one of which is the application of strict scrutiny as the level of review.

Case law describing the process to infringe upon parental rights is contained in
grandparent visitation, education, medical care, alleged abuse, termination of parental rights cases,
etc. But nationwide, we hx\ive been able to identify po rulings applying the correct level of review
to a parent v. parent custody law., This is startling in light of the hundreds of thousands of these
cases adjudicated yearly, and the heavy infringement into fundamental rights that can occur, which



may be so deep as to be indistinguishable from full termination of parental rights.

Child custody statutes and pracﬁcés are outside of constitutional guarantees, resulting
in children needlessly not being raised with the input of both parents. This particular case is of
interest as heretofore it has not been possible to get an examination of a state’s parent v. par-ent

child custody statute for fidelity to the Constitution of the United States.



PARENTING AS A PROTECTED CONSTITUTIONAL RIGHT

CONSTITUTIONAL LAW

The Fourteenth Amendment guarantees Due Process and Equal Protection.
“[n]o state shall...deprive any person of life, liberty or property, without due process of
law; nor deny to any person within its Jurisdiction the equal protection of the laws” U.S.

Constitution A'mendment Xiv

ARGUMENT

Does “The Best Interest of the Child" standard exéeed the limits of the Due Process
2nd the Equal Protection Clauses of the 14th Amendment?

This brief questions if the State has abrogated the U.S. Constitution in it's parens patriae
authority by applying the best interest of the child standard in child custody determinations.
Troubling for the CRC, the “best interest of the child” gives no special weight to a parent’s
fundamental right when the court is determining the best interest of the child. Instead the "best
interest of the child" lies within the discretion of the trial court, thus, the parents are at the tender
mercy of the court. This legal principal, without constitutional protection derived from the Bill of
Rights, we believe exceeds the bounds of the Due Process and the Equal Protection Clauses of
the 14th Amendment!

The United States Supreme Court in several context has consistently upheld the
importance of the parent child relationship: “A state needs at least clear and convincing evidence
in order to sever a parental relationship". (Santosky v. Kramer, 455 U.S. (1982). It is cardinal
with us that the custody, care and nurture of the child reside first in the parents, whose primary
function and freedom include Preparation for obligations the state can neither supply nor hinder. (
Prince V. Massachusetts, 321 U.Q. 158 (1944) And it is in recognition of this that [our] decisions
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