IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

MICHAEL A. GALLUZZO,

Plaintiff, ' Case No. 3:01-cv-174

-vs- Magistrate Judge Michael R. Merz

CHAMPAIGN COUNTY COURT
OF COMMON PLEAS, et al.,

Defendants.

DECISION AND ORDER ON RECONSIDERATION OF THE MERITS

This case is before the Court on Plaintiff’s Objections and Alternative Motion for
Reconsideration (Doc. Nos. 89 and 90) of the Court’s Decision on the Merits (Doc. No. 87) and upon
Plaintiff’s Motion for Leave to File A Supplement thereto (Doc. No. 91). The Motion for Leave to

File a Supplement is GRANTED.

Because the case was referred to the Magistrate Judge on full consent under 28 U.S.C. §636(c),
Plaintiff’s filing cannot be considered as objections. Because the Motion was filed within ten days
of judgment, however, it can properly be considered on the merits as a motion to alter or amend the

judgment under Fed. R. Civ. P. 59.

Plaintiff makes several objections to the final decision which will be dealt with in turn.

1. Request for Declaratory Relief on Freedom of Association
Plaintiff seeks a declaratory judgment that Ohio Revised Code § 3109.04, insofar as it requires
the allocation of parental rights at the time of divorce, violates the freedom of association rights of

noncustodial parents and their children. This claim was raised in the Plaintiff’s Amended Complaint
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but not discussed in the final decision.

Plaintiff suggests that, because the Court cited Justice Scalia’s dissent in Troxel v. Granville,
530 U.S. 57, 65-66, 120 S. Ct. 2054, 147 L. Ed. 2d 49 (2000), in denying the substantive due process
right which Plaintiff was asserting, the Court should in fairness recognize that “Justice Scalia also
finds that the First Amendment’s right of association is the proper legal basis to challenge
infringement of parental rights.” This argument substantially overreads Justice Scalia’s comment.
What he says is “. . . respondent . . . is not asserting, on behalf of her children, their First Amendment
rights of association or free exercise. I therefore do not have occasion to consider whether, and under
what circumstances, the parent could assert the latter enumerated rights.” Troxel, 530 U.S. at 93, n.
2. Atmost, Justice Scalia’s words leave the door open to using the First Amendment to litigate child-
parent aséé)ciétional rights. |

However, Plaintiff points to no authority under which any court has interfered with a custody
allocation on the basis of freedom of association. Using that basis solves only Justice Scalia’s
problem &at the substantive due process argument relies on an unenumerated right as opposed to an
enumerated one. It leaves completely unresolved how to balance the associational claims of one
parent against the other or against non-parents or indeed the associational claims of the child when
they conflict with those of either or both parents. There is no warrant in either the Framer’s
understanding of the First Amendment or the core meaning of the words used to suggest that freedom
of association is an appropriate constitutional tool for adjudicating family law issues.

Accordingly, the Court denies Plaintiff’s request for a declaratory judgment that Ohio Revised

Code § 3109.04 violates his or his children’s First Amendment associational rights.

2. Application of Hooks v. Hooks.

Plaintiff complains that the Court did not discuss Hooks v. Hooks, 771 F. 2d 935 (6" Cir.



1985), in its application to his claims. Hooks is a procedural due process case; it does not address the
substantive rights of parents between themselves in the divorce context. Without doubt, Hooks and
the Supreme Court authority which it cites do insist that procedural due process standards be observed
when a parent is deprived of the custody of his or her children.

Hooks is not applicable to this case because the Court has held that Plaintiff has no standing
to challenge Ohio R. Civ. P. 75(N). Plaintiff has not cured that problem by his post-judgment
affidavit, attached to his Supplement to Objections, that he is considering remarriage and considering
fathering more children within such a marriage. The possibility that he may again at some point in

the future by subject to the Rule is too remote to give him standing now.

3. Invocation of State Court Process in the Divorce.
Plaintiff believes that the Court somehow inferred he consented to the allocation of parental
rights by invoking the jurisdiction of the Common Pleas Court over his divorce. No such inference

was made. The Court fully understands that Plaintiff was the defendant in the divorce action and may

not have wanted the divorce at all.

4. “The Court Accepted Jurisdiction of the Federal Question and Then Declined Declaratory
Judgment Finding that the State Legislature Should Remedy the Federal Question.”

Plaintiff complains that the Court took jurisdiction and then did not recognize the right for
which Plaintiff contends. This objection evinces a misunderstanding — one commonly shared in
contemporary American culture — of the role of federal courts. The Court did not “accept”
Jurisdiction. Instead, it found that Plaintiff made a claim arising under federal law and therefore the
Congress of the United States, in enacting 28 U.S.C. §§1331 and 1343, had conferred the jurisdiction.

Having recognized its jurisdiction, the Court decided the question presented — is Ohio Revised Code



§ 3109.04 unconstitutional — in the negative. The Court did not suggest the Ohio General Assembly
should decide that question; under the Constitution, it cannot do so finally. What the Court suggested
was that a presumption of shared parenting, which is not constitutionally mandated, could be adopted

by the General Assembly as a matter of state law.

5. “The Decision Implicitly Classified the Parental/Custody Rights of Divorcing Parents as
Different from the Parental/Custody Rights of Parents in Intact Families.”

This objection boils down to Plaintiff’s question “How does this Federal Court condone an(y)
allocation ofa fundamental right?” The answer is that the United States Constitution does not prohibit
allocation of parental rights among divorcing parents. Therefore this Court is bound to condone it.
To put it another way, it is not unreasonable for the States to conclude that divorcing parents are not
uniformly capable of jointly exercising their parental rights and therefore that those rights must be

allocated between the parents in accordance with the best interests of the children.

6. The Void for Vagueness; Argument.

Plaintiff complains that the Court did not address his argument that Ohio Revised Code §
3109.04 is void for vagueness, an omission which the Court now corrects.

The United States Supreme Court most recently applied the void for vagueness doctrine in
Chicago v. Morales, 527 U.S. 41, 119 S. Ct. 1849, 144 L. Ed. 2d 67 (1999). That case repeats what
has always been understood to be the law: the void for vagueness doctrine applies only to penal laws,
1.e., laws that prohibit conduct under a criminal penalty. In the Morales case, the conduct was
loitering without apparent purpose after an order to disperse by a Chicago police officer. In another
leading vagueness case, Papachristou v. Jacksonville, 405 U.S. 156,92 S. Ct. 839,31 L. Ed. 2d 110

(1972), it was loitering, pure and simple. In Kolender v. Lawson, 461 U.S. 352, 103 S. Ct. 1855, 75








