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REQUEST FOR ORAL PRESENTATION

Pursuant to Federal Rules of Appellate Procedure 34 and the Sixth Circuit Court
of Appeals Rule 34, Appellant Michael A. Galluzzo requests oral argument of the
Assignment of Issues presented in the instant appeal.

The basis for this request derives from the fact that the issues presented are of
uncontroverted significance. The instant matter is the prima facie federal challenge
addressing the explicit language of Ohio’s statutory scheme and the express lack of a
constitutionally compliant evidentiary standard pursuant to the state’s implication and
deprivation of a fit parent’s right to custody of children in a divorce situation.

As was determined by the Magistrate Judge, this issue has never been raised
before in any Federal District Court nor addressed directly by the U.S. Supreme Court.
{See January 20, 2004 Decision and Order on the Merits @ pgs. 17-19.}

Pursuant to the merits and Appellant’s entitlement to a federal forum, Appellant

Michael A. Galluzzo requests oral argument in the instant appeal.

Respectfully submitted,

1ii



CERTIFICATE OF COMPLIANCE

I hereby certify to the best of my knowledge that the principal brief complies with
the type-volume limitation submitted under Federal Appellate Rule 32(a)(7)(B) pursuant
to the computer processing system used to prepare the brief.

CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing Appellant’s Brief
was served upon the aforesaid Counsel for Appellee, Sanford H. Flack, Esq., 101 North
Fountain Avenue, Springfield, OH 45502 by ordinary mail, postage paid at St. Paris,

Ohio, on the 8th day of June 2004.
Michael# uzzo, Appellant
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JURISDICTIONAL STATEMENT

The basis for the Federal District Court’s subject matter jurisdiction is established
in the provisions of Title 28 U.S.C. §1331 pursuant to the presentation of Mr. Galluzzo’s
federal constitutional questions for declaratory judgment under Title 28 U.S.C. §2201.

Pursuant to the Federal Rules of Appellate Procedure, Mr. Galluzzo’s timely filed
Notice of Appeal is an appeal of right from the District Court. Accordingly, the

jurisdiction of the Sixth Circuit of Appeals derives from Mr. Galluzzo’s right to appeal.

STATEMENT OF THE CASE, PROCEEDINGS., and
DISPOSITION

The Nature of the Case

This case addresses the federal statutory entitlement for declaratory relief of the
District Court’s filed Certificate of Constitutional Question raised pursuant to the
implication, and subsequent deprivation, of Plaintiff-Appellant Michael A. Galluzzo’s,
fundamental liberty right to legal and equal physical custody of his children. '

It is of paramount importance to recognize that in every United States Supreme
Court case cited, parental rights have been expressly determined to be fundamental rights,
not statutory entitlements.” Each parent maintains their autonomous right to the care,
companionship, and custody of their child unless that parent is determined upon notice of

the charge, an oral pre-deprivation hearing, and a particularized finding to be unsuitable

! Natural, essential, fundamental, and inalienable are the descriptive legal terms {see Palko v. Connecticut,
302 U.S. 319 (1938); Skinner v. Oklahoma, 316 U.S. 535 (1941)} used to describe the parent’s “immediate
right to the care, custody, management and companionship of {their} minor children.” See May v.
Anderson, 345 U.S. 528 (1953); Prince v. Massachusetts, 321 U.S. 158, 166 (1944). See also, Troxel v.
Granville, 530 U.S. 57, 65-66 (2000).

? See APPENDIX A for a complete discussion on the Sixth Circuit’s express determination of mandatory
requirements required upon the implication of fundamental parental rights in Popovich v. Cuyahoga County
Court of Common Pleas, Domestic Relations Division, Electronic Citation: 2002 FED App. 0009P (6" Cir.)
and Hooks v Hooks, 771 F.2d 935 (6™ Cir. 1985).




(unfit, unwilling, or unable) by clear and convincing evidence.” Without a particularized
finding of unsuitability the State of Ohio cannot impermissibly intervene/intrude in the
private realm of the reciprocal autonomous parent-child relationship.*

Thus, no legal underpinning is required to be undone, as opposed to, other liberty
interest deprivations, e.g., civil rights challenges’. The legal underpinnings of the long
line of parental rights established pursuant to precedent United States Supreme Court
cases unequivocally support the progression of each parent’s fundamental right, the
presumption of legal and equal physical custody of minor children in a divorce situation.

Failure of the District Court’s Decision

The primary failure of the District Court’s Decision and Order(s) on the Merits
and Reconsideration occurred where Magistrate Merz failed to make a determination of a
married parent’s autonomous fundamental right to custody of a child when the right is
challenged by the other parent in a divorce situation, as opposed to, a
married/or/unmarried parent’s fundamental right to custody of a child when the right is
challenged by a third party “intruder”, i.e., the line of U.S. Supreme Court cases cited in
his Decision.

“No American court has found in the Fourteenth Amendment either a

fundamental right of divorced parents to shared or joint custody or any other fundamental
parental right which necessarily implies a fundamental right of divorced parents to shared

3 See Santosky v. Kramer, 455 U.S. 745, 753-54 (1982); Hawk v. Hawk, 855 S.W.2d 573, 578-79, n.3
(Tenn. 1993).

* Only upon a particularized finding of parental unsuitability, the State must exercise its’ parens patriae
interest in the best interests of the child. But, the State of Ohio has inverted the Supremacy Clause by
ignoring the presumption that a fit parent(s) acts in their child’s best interest, therefore, without a
particularized finding of unsuitability, no compelling reason exists to intervene and implicate the
fundamental right to custody in a custody divorce. Where the child(ren)’s welfare is not in jeopardy, the
argument that the state has an important state interest in the welfare of its minor citizens is conjectural, and
at that point, moot. The suitability of the parents and their fundamental right to the care, custody, and
companionship of minor children at issue is superior to a minor child’s interests where the child’s welfare
is not in jeopardy.

* For example: the “separate but equal” doctrine held in Plessy was the legal underpinning undone pursuant
to desegregation.



